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Unit Questions

1. In what ways does the Constitution limit the power of the government to make change?

2. What are the characteristics of the U.S. government set forth by the Constitution? How
do these processes work?

Focus Questions

1. What problems need to be resolved when creating a new government and how did the
founders resolve them?

2. What was the major debate over ratifying the Constitution?

3. How does the Constitution protect against tyranny of the masses?

4, How does the system of checks and balances maintain a balance between the branches of
the federal government?

5. What was the Bill of Rights added to the Constitution?

Vocabulary

e articles
e amendment process
o  bill of rights
o checks and balances
e  separation of powers
o delegated, enumerated, reserved, and concurrent powers
e  representation
o electoral college
o judicial review
e  separation of powers
s federalism
.o federalist vs. antifederalist
¢ elastic clause
*. o implied powers
e  necessary & proper clause
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o wrote Thomas Jefferson in the Declaration of {ndependence, the renowned
Sdoeument perifgd and published in 1776 that officially proclaimed the independence
of the colonies (5% Great Britain. These time-honored words reflect much about the
colonists’ continuing struggle with King George llLand
Parliament. In the-eyes of Jefferson and many others,
the British- government had failed to. guarantee the
colonists  the rights they deserved. I declaring
independefce, Jéffersornr and his compatriots set out to
. free the colonies fiom oppressive overseas rule and
" establish goverruments that fulfilled the desires of the
péople and, guaranteed -thern necessary rights. To that

SR _ that each. colony have tle power. to establish an
, l‘g‘dependeritcey ‘:1.3!‘; . independent ‘gqvei—runent;'.‘,_[A]s tree and independent
states,” he wrot€,. “fthe former colonies] have full power to do all acts and things which

independent states inay. of right do:”

Having O\ier‘ﬁi}own one. government, the new nation -immediately began creating

fourteen new g’-oyer'nmerits. As ach colony assumed statehood, it appointed committees to

" draw up a state constitution in order to define and. éstablish the duties, powers, and

organization of the government. In the meantime, Congiess appointed 2 comunitiee to
write a national constitution that would govern all these “free and independent states.”

AN

Thé'Arﬁcles of Canfederation

" Furthermore, the Articles of ' Confederation allowed for .a different relationship .
between state governments and the national govemmentithan does today’s constitution.
. The powers granted Congress were severely limnited =it had the powet"td colft money,

make treaties, raise armies, and ‘make war, but Jacked the authority to collect taxes, impose

tariffs, suppress rebellions, draft soldiers, or t© regulate trade between the states ot with .

foreign countries. The states had many of the powers the articles denied theou coining
money, taxing imports (even from other states), raising acrities, and enforcing treatles.
Congress’s reliance ont states for law enforcement made thie central government weak and
the state governments strong If Congress needed money, for instance, it would ask the
states for the necessary funds and the states could decide whethér or not to supply the
‘national government wifh the money it needed.

J e'g‘h"»’, ot i ¥ end, Jefferson p‘roceéded to insist in the Declagation.
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As tirne wore on, the govemme‘nt created by the Articles of Confederation proved less
and less effective, In 1786, a rebellion led by Daniel Shays of Massachusetts demonstrated
the faults present in the Confederaton. Farmers, many of whom had suffered monetary
losses in the years following the war, wanted ‘thei.r debts canceled and demanded that the
state legislature print paper money. When the legislature refused, the rebels attgcked the
federal arsenal in Springfield. The rebellion was suppressed only after Boston merchants
raised enough money to put together ant army to Oppose Shays.

Many. American leaders looked fo the inddent In Massachusetts as proof that
America needed 2 stronger central governmment—a government that could put down
rebellions, solve financial problems, and resist the Jemand for paper money: Other
colonists, having witnessed the U.S. govemmen-t’s problems in winriing the Revolution,
collecting taxes, regulating trade, and conducting foreign policy shared this lack of
confidence in the government of the Confederation. They called for a new constitution to
remedy the problems that plagued the naton.

Alexander Hamilton, James Madisory and Georgé Washiﬁgton emerged to lead the

movement for a new constituton. In February of 1787, Congress called for a conventon to
" meet in. Philadelphia in order to “revis€” the Articles of Confederation. Ignoring their
limited instructions; fifty-five delegates, representing twelve different states, decided that
the US:. needed 2 completely different plan of government. They scrapped the Articles and

pmcged‘e&@b take on the daunting task of writing what became the constitutior that has
. governed this pation since its ratification in 1788. ' :

¢ ok C . -
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U.S. Government, Book 1 Name
Lesson 3 )

Handout 4 (page 1) Date

Ratifying the Constitution

Part A.

Read the fact sheet, and answer the questions.

-
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A constitutional convention was called in Philadelphia in 1787. Each of the
states was invited to send a delegation to discuss a revision of the Articles. Only
Rhode Island failed to send a delegation. Between May and September 1787, a
document that proposed not a revision of the Articles of Confederation hut the
establishment of a new republican democracy was produced. The delegates agreed
to three days of debate and that two-thirds of .the states would have to approve
the document for it to be accepted. The delegates were divided into two main
factions—the Anti-Federalists and the Federalists. '

The Anti-Federalists, led by James Wilson, patrick Henry, and George Mason,
had the support of the states. There was a general distrust of a strong national
government among America’s citizens. The Anti-Federalists argued that large popu-
lations represented by a few men would lead to a failure on the representatives’,
part to know the desires of their constituents. Anti-Federalists believed that a
strong federal government would lead.to.the destruction of the state governments
and that a federal court system would undermine the work of local courts. They
also opposed the establishment of a strong executive branch, fearing it would
fead to tyranny. The Anti-Federalists weré .particularly concerned with the lack
of a protection of individual rights within the do¢ument.

The - Federalists, led by John Jay, James Madison., 'and Alexander Hamilton,
enjoyed thé support of America's two truly national political figures, Benjamin
Franklin and George Washington. Strong nationalists; who believed that the

_ states should work' together for the improvement and betterment of the nation,

the Federalists sought to establish a federal government that could act in the
national interest. They believed that a republican democracy could resolve is-
sues of economics and politics by reaching consensus within the Congress. The
Federalists proposed a government consisting of three branches, within which a
system of checks and balances would prevent any single branch from becoming
too powerful. Well-organized and well-financed, the Federalists succeeded in gain-
ing passage of the new Constitution, and the document was sent to the states.

It was at this poiﬁt that the real debate began. In every town and city up

- and down the Eastern seaboard, debate raged. Newspapers, pamphlets, and

broadsides 3upported' one side or the othgr. The new Constitution was debated in
town meetings, and state conventions gathered to decide the fate of the proposal.

_ Eighty-five letters written by the Federalists served as a ‘blueprint for debate at

the state conventions. Two-thirds of these letters were written by Jay, Hamilton,
and Madison. Later these letters would by compiled in what we know today as
The Federalist Papers.

After much debate, the new Constitution, which lmited and clearly stated the

powers of the federal government, was ratified by the required nine states, and
the Articles of Confederation became 2 memory.

"

-
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What were some of the prob]éms that resulted from the weaknesses of the Articles of
Confederation?

-

What were the main factions at the Constitutional Convention?

/

. What were the main points raised by the Anti—FederaJists?

- What were the main points raised by the Fedéralists?’

Y

. What was the purpose of. The Federalist Papers?

. © COPYRIGHT, The Center'fé‘r’l.&%l-’n‘ingimsed with permission. Not for resale,
21



The executive branch had too much powér.

+ power needed to be divi"deci’ijjétween the statés and the national government.

The “necessary and proper” clause gave too‘rnuch power t© the Congress. .
The new gove‘rnment needed a strong executive. '

Since all rights cannot be listed in the body of the Constitution, it is botter to add a bill

" of rights after ratification.

No bill of rights had been proposed. :
Because all pranches were equal, NO branch could control the others. ¥

The national government could maintain an army in peacét;ime.

In a republican form of govern'ment. representation is-based on the consent of the gOVerned.

10. The proposed constitution gave too much power to the national‘government at the expense

of the states.

o
-

© COPYRIGHT, The Center for Learning. Used with permission: Not for resale.

a
LY



Federalist v. Anti-Federalists

Focus: How is the conflict between anti-federalists and federalists
represented in the Constitution? What was the major debate over ratifying the
Constitution?

Write a paragraph that responds to one of the following prompts. Use your reader as
well as the primary source documents to create a clear and specific claim.

o  Whatis the Federalist and Anti-Federalist stance towards the principle of
Federalism? Decide which group has a stronger argument and provide
evidence to support your claim.

* Choose one of the major issues between Federalists and Anti-Federalist.
How did that issue contribute to the rise of the early political parties in our
nation?

° How is the debate over the Constitution apparent in the development of the
early political parties?



THE CONSTIT UTION: 4 PRIMARY SOURCE‘BOOK

%tween the proposal of the federal Constitution 1

2eptember, 1787, 2nd its ratification in 1789, Amet-

' ans engaged 10 a0 intense debate o8 the document.
T an effort O gain popular support for the Constitution, James
Madison, Alexander Hamilton, and Jobn Jay wrote a series of
AnONymous editorials stating the princ'ipal'érgoments in favor of
a stronger national government. These 85 €ssays; historically re-
fesred to as the Tederalist Papers, outlined how the BeW govern-
ment would operate and why a stronger federal government best
served the people of ¢he American states:

Critics of the proposed constitution also questioned the need
for a strongex, MOre centralized government in the newspapets
and pamphlets. Although not organized 28 the Federalist Papers,
arguments against ratification in what have become known a3 the
Anti-Federalist Papets watned of a retuh to the authoritarian
control that had spark the rebellion in the 1770s. Using pseud-
onyms such as Brutus OF the Federal Farme?, Richard Henry Lee,
Patrick Henry and Robert Yates largely sought to leave govern-
ment power i the hands of the states, which, they argued, had 2
closer relationship tO the people. ,

Topic Five
The Federalists
and Anti-
Tederalists
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Topic Five
The Federalists
and Anti-

Federalists

F e derd / 15t N 0. 1 Atexander Hamilton (r787)

To the Péople of the State of New Yorlk:

FTER AN UNEQUIVOCAL EXPERIENCE OF THE [NEFFICIENCY OF THE SUBSISTING
federal government, you are called upon to deliberate on @ NEW Constitution for
the United States of America. The subject speaks its own importance comprehend-
ing in its consequences nothing less than the existence of the UNION, the safety and
welfare of the parts of which it is composed, the fate of an empire in many respects the
most interesting in the world. It has been frequently remarked that it seems to have
been reserved O the people of this country, bY their conduct and example, to decide the
important question, whether societies of men are really capable or not of establishing
good government from reflection and choice, oOf whether they are forever destined to
depend for thelr political\constitutions on accident and foree. 1£ there be any truth in
the remark, the cisis at which we a1¢ arrived may with propriety be regarded as the era
in which that decision is to be made; and 2 Wrong election of the part We shall act may,
n this view, desetve to be considered as the general misfortune of pankind.

’

)
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F € d era / is A N 0. 1 0 (From the New Yotk Packet, November 23, 1787)

To the People of the State of New York

AMONG FHE NUMEROUS ADVANTAGES PROMISED BY A WELL CONSTRUCTED UnIoN,
none deserves to be more accurately developed than its tendency to break and control
the violence of faction.. ,Complaints are everywhere heard from our most considerate and
yirtuous citizens, equally the friends of public and private faith, and of public and personal
liberty, that our governments are t00 anstable, that the public good is disregarded in the
conflicts of rival parties, and that measures are to0 often decided, not according to the
rules of justice and the rights of the minor party, but by the supetior force of an interested
and overbearing majority: However anxiously we may wish that these complaints had no
foundation, the evidence, of known facts will not permit us to deny that they are in some
degree true. Tt will be found, indeed, on a candid review of our situation, that some of
the distresses under which we labor have been erroneously charged on the operation of
our governments; but it will be found, at the same time, that other causes will not alone
account for many of our heaviest misfortunes; and, particulasly, for that prevailing and
increasing distrust of public engagements, and alarm for private rights, which are echoed
from one end of the continent to the other, These must be chiefly, if not wholly, effects of
the unsteadiness and injustice with which a factious spirit has tainted our public adminis-
trations...

There are two methods of curing the mischiefs of faction: the one, by removing its Causes;
the other, by controlling its effects. There are again two methods of removing the causes
of faction: the one, by destroying the liberty which is essential to its existence; the other,
by giving to every itizen the same Opinions, the same passions, and the same interests...
.. Tt could never be more truly said than of the first remedy, that it Wwas WOrse than the dis-
" ease. Liberty s to faction what air is to fire, an Jliment without which it instantly expires.
But it could not be fess folly to abolish liberty, which is essential to political life, because
it pourishes faction, than it would be to wish the annihilation of air, which is essential
to animal life, because it imparts to fire its destructive agency... But the most common
and durable source of factions has been the various and unequal distribution of property.
Those who hold and those who are without property have evet formed distinct interests
in society... 1f a faction consists of less than 2 majority, relief is supplied by the republican
principle, which enables the majority to defeat its sinister views by regular vote. It may
clog the administration, it may convulse the society; but 1t will be unable to execute and
mask its violence under the forms of the Constitution. When a majority is included in a
faction, the form of popular govéfnment, on the other hand, enables it to sacrifice to its
ruling passion or interest both the public good and the rights of other citizens. To secure
the public good and private rights against the danger of such a faction, and at the same
time to preserve the spirit and the form of popular government, s then the great object to _
which our inquiries are directed. | '

“11-




~ - by the destructive contentions of the patts into which she was divided, would be likely to become a
ptey to the artifices and machinations of powets equally the enemies of them all. Divide et impera

Federalist 7: Concetning Dangers from Dissensions Between the States
For the Independent Joutnal, Novembet 15, 1787

HAMILTON
To the People of the State of New York:

..We have a vast tract of unsettled tetritory within the boundaties of the United States, There
still are discordant and undecided claims between several of them, and the dissolution of the Union
would lay a foundation for similar claims between them all. .. The States within the limits of whose
colonial governments they wete comptised have claimed them as theit propetty, the othets have
contended that the rights of the crown in this article devolved upon the Union; especially as to all
that part of the Western tertitory which, either by actual possession, or through the submission of
the Indian proptietots, was subjected to the jutisdiction of the king of Great Bxitain, till it was
relinquished in the treaty of peace. It has been the prudent policy of Congtress to appease this
conttovetsy, by prevailing upon the States to make cessions to the United States for the benefit of
the whole. This has been so far accomplished as, under a continuation of the Union, to afford a
decided prospect of an amicable termination of the dispute. A dismemberment of the Confederacy,
howevet, would revive this dispute, and would create others on the same subject. ...

The competitions of commetce would be another fruitful soutce of contention. The States less
favorably citcumstanced would be desitous of escaping from the disadvantages of local situation,
and of shating in the advantages of their more fortunate neighbors, Each State, or separate
confedetacy, would putsue a system of commercial policy peculiar to itself. This would occasion
distinctions, ptefetences, and exclusions, which would beget discontent. The opportunities which
some States would have of tendeting othets tributary to them by commercial regulations would be
impatiently submitted to by the tributary States.

The public debt of the Union would be a further cause of collision between the sepatate States

‘ot confedetacies. The appottionment, in the first instance, and the progressive extinguishment
. aftetward, would be alike productive of ill-humor and animosity, How would it be possible to agtee
“upon a rule of apportionment satisfactory to all?

Laws in violation of private contracts, as they amount to aggressions on the rights of those

~:States whose citizens are injuted by them, may be considered as another probable soutce of

hostility.. ..
‘The probability of incompatible alliances between the different States or confedetacies and

" different foreign nations, and the effects of this situation upon the peace of the whole, have been

sufficiently unfolded in some preceding papers. From the view they have exhibited of this part of
the subject, this conclusion is to be drawn, that America, if not connected at all, or only by the
feeble tie of a simple league, offenSWe and defensive, would, by the opetation of such jatting
alliances, be gradually entangled in all the pernicious labyrinths of Eutopean politics and wats; and £

Ké

[divide and command] must be the motto of every nation that eithet hates ot feats us, -12-
PUBLIUS.



The Tederalists
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Anti—FederaZist October 18,7787

To THE CyrizZENs OF THE STATE OF New-YORK:

\' >< ] hhen the public is called to :qvestigate and decide upon 2 question in which not

only the present members of the community are deeply nterested, but upon
which the happiness and misery of generations yet unborn is in great measure suspend-
ed, the penevolent mind.... At length 4 Convention of the states has been assembled,
they have formed 2 constitution which will now probably, be submitted o the people
to ratify or rejech who axe the fountain of all poweb to whom alone it of right belongs
to make Of unmake constitutions, of forms of government, at their pleasure.The most
jmportant question that was ever proposed to your decision, ot tO the decision of any
people ander heaven, 8 pefore you, and you are to decide upon it by men of yout own
clection, chosen specially for this purpose: 1f the constitution, offered to your accep-
tance, be a Wise 0n® calculated to preserve the.'mvaluable blessings of liberty to secure
the inestimable rights of mankind, and promote fuman happiness, then, if you accept
it, you will lay a lasting foundation of happiness for millions yet unbotn; generations

to come will fis¢ up and call you plessed. You maly rejoice in the prospects of this vast
extended continent pecoming filled with freemen, who will assext the dignity of hu-
mman nature. YOU may solace yourselves with the idea, that society, it this favoured land,
il fast advance £ the highest point of perfections the human mind will expand in
knowledge and virtue, and the golden age be, in some measute, realised. But if, on the
other hand, this form of government contains principles that will lead to the subversion
of libesty — i1t tends to estab 1sh a despotism, 05 what is worse, 2 tyrannic aristocracys
then, if you adopt it, this only remaining asylum for {iberty will be shut up, and posterity
will execrate yOUT memory. '

Momentous then is the question you fave to determing and you are called upont by ev-
ery motive which should influence & noble and virtuous mind, to examine it well, and t0
make up a wise judgment. Tt is insisted, indeed, that this constitution must be received,
be it ever 8O imperfect. 1€ it hos its defects, it 1s said, they can be best amended when
they are experienced. But remember, when the people 0nc® part with power, they can
seldom ot nevet resume it again but by force. Many instances cat be produced in which
the people tave voluntarily ‘ncreased the powers of their rulers; but few, if any, in which
rulers have willingly abridged their authority. This is 2 sufficient reason O induce you O
be careful, in the first instance, oW you deposit the powers of government.

a
a

Brutus
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Letter from a Federal Farmer No. 7

(January 33, 1788)

DEAR siR,

To erect a federal republic, we must first make a number of states on republican

' principles; each state with a government organized for the internal management
of its affairs; The states, as such, must unite under a federal head, and delegate to it
powers to make and execute laws in certain enumerated cases, under certain restric-
tions; this head may be a single assembly, like the present congress —The state gov-
ernments are the basis, the pillar on which the federal head is placed, and the whole
together, when formed on elective principles, constitute a federal republic. A federal
republic in itself supposes state or local governments to exist, as the body or props, on
which the federal head rests, and that it cannot remain a moment after they cease. In
erecting the federal government, and always in its councils, each state must be known
as a sovereign body; but in erecting this government, I conceive, the legislature of the
state, by the expressed or implied assent of the people, or the people of the state, un-
der the direction of the government of it, may accede to the federal compact: Nor do
I conceive it to be necessarily a part of a confederacy of states, that each have an equal
voice in the general councils... -

"There has been an entire revolution in the United States within thirteen years, and
the least we can compute the waste of labour and property at, during that petiod, by
the ‘war, is three hundred million of dollars. Our people are like a man just recovering
from a severe fit of sickness. It was the war that disturbed the course of commerce,
introduced floods of paper money, the stagnatiori of credit, and threw many valuable
men out of steady business. From these sources our greatest evils arise; men of knowl-
edge and reflection must perceive it; — but then, have we not dorie more in three or
four years past, in repairing the injuries of the war, by repairing houses and estates,
restoring industry, frugality, the fisheries, manufactures, and thereby laying the foun-

Topic Five
The Federalists
and Anti-
Federalists

dation of good government, and of individual and political happiness, than any people

ever did in a like time, :

N “\
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Against the Federal Constitution

Pytrick Henty, June s, 1788

THE EpERAL CONVENTION DEVISED THE PAPER ON YOUR TABLE AS A REMEDY TO
yemove our political diseases. What fas created the public uneasiness since? Not
public yeports, which are not t0 be depended upom; but mistaken apprehensions of dan-
ger, drawn from observations on government which do not apply to us-- When we come
to inquire into the origin of most governments of the world, we ohall find that they are
generally Jictated by a conquero’ at the point of the sword, or are the offspting of con-
fusion, when a great popular {eader, taking advantage of circumstances, if not producing
them, restores order at the expense of liberty, and becomes the tyrant over the people...

But the power of the Convention s doubted. What is the power? To propose, not to
Jetermine. This power of proposing Was very broad; it extended to remove all defects in
governmént: the members of that Convention, who were to consider all the defects in
our general government, Were not confined to any particular plan, Were they deceived?
This is the propet question here. Suppose the paper on yout table dropped from one of
the planets; the people found it, and sent us here to consider whether it was proper for
their adoption; cnust we not obey them? Then the question must be between this goV-
ernment and the Confederat’lon.The latter is no government at all, Tt has been said that
it has carried US, through a dangerous war, to a happy issue. Not that Confederation, but
common danges and the spirit of America, were bonds of our union: union and una-
nimity, and not ¢hat insignificant papet, carried us through that dangerous wal. “United,
we stand ~ divided, we falll echoed and reechoed through America ~ from Congress O
the drunken carpenter = was effectual, and procured the end of our wishes, though noW
forgotten by gentlemen, +f such there be, who incline to let g0 this stronghold, to catch
at feathers; for such all substituted projects may prove...

And yet who knows the dangers that this new systerm may produce? They are out of the
sight of the common people: they cannot foresee latent consequences. 1 dread the opera~
tion of it on the middling and lower classes of people: it is for them T fear the adoption
of this syster.

"
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Bartels/ Berenson
UsS32
Due:

[o VA,

To Ratify, or Not to Ratify...That is the Question...

As the debate raged on in the United States regarding ratification of the
Constitution, many different forms of propaganda were used to try to sway
the opinions of Americans. For this assignment, imagine that you have
been hired to produce a persuasive advertisement either for or against
ratification. You will draw from a hat in class to determine whether you are
a federalist or an anti-federalist. You must then create aposter, pamphlet
or political cartoon that reflects your viewpoint. -Your bias MUST shine
through. However, DO NOT INDICATE ANYWHERE ON YOUR PROJECT THAT
YOU ARE A ANTI-FEDERALIST OR FEDERALIST. You must support your side
by providing persuasive evidence to influence the public. Upon the

~ Comipletion of your assignment you will bring your project to class and have

‘your classmates guess what side you were supporting. You will be graded
. Orfcontent, neatness and ability to clearly convey your side.

=1 H=
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A, Picking the Right Rights: (Listed below are 16 “rights." Only 8 of those listed are actually
found in the first 10 amendments to the U.S. Constitution, commonly known as the Bill of Rights.
Put a check next to the “rights” thatare found in the Bill of Rights.)

THE BILL OF RIGHTS GRANTS AMERICANS THE RIGHT TO:

1. free publ'\c-school education 10, petition for a redress of grievances.
N against the government
___ 2. freespeech
___1i.notbea witness -against oneself if
3. decent housing * aceused of a crime
S employmeht' 3 ____ 12, adequate medical care
5. aspeedy public trial whenone is ____13. notbesubjectto unreasonable
accused otacrime . -~ searches by government officials
J—> ahe'a\thy'environment — 14 govérnment-funded public roads |
- 7. refusetohouse membersoftne . —— 15. public assistance (welfare payments)
militaryinpeacetime. - if one is poor :
.8 freedom of religion © . ___ 16. notbe subieé,ted_ to cruel and unusudl
- punishments

e food
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APP_END‘IX 1

- TheBillof Rights and.
Other Constitutional Amendments

e .

”r"g in New York Clt_y on September 25, 1789, the ﬁrsf Con-
R 3 'brmtted twelve, proposed ‘changes to"the Consututzon-—
SR _"'caﬂed,-_ rhcles or- amendments—for catification by the states. (Seep:
o 13] for’ more oni the Bxll ‘of Rights.) These amendments, dealt with'cer-. Y
tain mdmdual and states’ Tights not spemﬂcally named in the: Consti-
tution. Ten of these articles, W which were originally proposed as Amend-. .
" ments Three through Twelve, were declared ratified in’ 1791 and are
. now. known as ; Anendments’ One through Ten, or the Bill of Rights. -
L . The other two amiendments from the original list of twelve proposed
R e . . were not ratified by the necessary nurpber of states at the time. The fisst-
A I " related to the ‘apportionment of representahves the second, relatingto
' ' the pay-of Congress, was ﬁnally rahﬁed in 1992, and became Aménd-
rhent Twerity-seven.
-y Since 1791 another seventeen changes have been made to the

| 'Constltuhon, a process that begin$ when Congiess ptoposes an amend- .
‘ment, which: must: clear both the House 2 and the Senate bya two-thuds .

S0 " mayonty Althou h state conventions can| propose amendments all the | s

A . fexisting amendments have-been proposed By the Congress The PYO' o R

. . posed amendment is sentto the states for tatification. Three quarters of o

| the states are needed to ratify, and that is usually done by state legislar

ures (a\’chough thece has been one exceplion; see Amendment

Twentyone)- '

Y
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FIRST AMENDMENT MINUTES
www.aclum.org

(click on link in right hand column) -

www.whmp.com/vazes/4250358.ohg

- “First Amendment Minutes” are 90-second segments on civil liberties topics originally aired on

WEIMP radio in Northampton. They are produced by Bill Newman, the Director of the ACLU
of~Mas'sa<;husetts’ Western Legal Office, and introduced by MSNBC's Rache! Maddow. Below
is a partial list of the topics covered. A full list is available at the WEIMP website (above).

See what you think. Asan assignment, listen to one of the segments listed below relating to the

First Amendment or to juvenile rights. Then write your thoughts about it in your own “First
Amendment Minute” — do you agree with its message? Do you think it oversimplifies a
complex issue? Can a case be made for a very different point of view? Remember — you have 90
seconds to get your point across! . . '

-

Y TR

Ffejé'dbfr‘i of Speech And Expression

(12010 Texting While Driving - A First Amendment Right? |

01/18/10 : -'vl_n This Great RegeﬁéiOn, Does The Constitution Do The Hungry And Homeless.

o Any Good? :

01]04/1’0 ‘A Motorist Displays His ‘Middle Finger To Another Motorist ~ A Cop

12/22/09 Auld Lang Syne —Let's Celebrate _

12/1(5/09 Former Chief GTMO Prosecutor Fired From His Job At The Library Of Congress
' For Speaking Out A

10/14/09 Regulating Your Sex Life
+10/14/09 Botox Puts Wrinkles In Free Speech Debate

68/_21/09 President Obama Wants To Kill Your Aged Grandmother?
08/14/09 When The Second Amendment Conflicts With The First

07/29/09 Is It A Crime To Say Angry Words To A Cop (Henry Louis Gates & Cambridge

Police) .
07/15/09 Take Me Out To The Ballgame (N'YCLU Case For A Red Sox Fan)

06/10/09 First Amendment Right To Listen (American Sociological Assoc. v.Clinton)

Student Speech

12/22/09 Sex EducatiofIn High Schools :
12/01/09 School Administrators Require Students To Recite The Pledge Of Allegiance



11/12/09
10/02/09
(9/09/09

Supreme Court Justice at High School, Censors Student Newspaper Coverage
Do 4% Graders Have First Amendment Rights?

Harvard University Prohibits Medical Students From Speaking To The Press

Freedom of Association

" 11/05/09

Conference on AIDS

10/02/09 Juvenile Curfew Laws Struck Down

04/29/09 FOIA Suit And The FBI Targeting Muslims

04/08/09 Muslim Scholar Tariq Ramadan Excluded From U.S.

Freedom of Religion

12/17/09 South Carolina Tries To Prevent An Atheist From Assuming His Elected Office

12/10/09 And Now Let's Hear From The ACLU Carolers _ '

12/01/09 A Housing Authority Rule Prevents Jewish Residents From Putting A Muzuzzah
On Their Door .

11/20/09 ACLU Defends TSA Screener, A Rastafarian, Disciplined For Observing His

o Religion
- 11/12/09 Religious License Plates

Sut\"(éillance and the Chilling Effect on First Amendment Rights

12/17/09
.10/29/09

10/02/09
07/29/09
06/17/09

06/10/09

06/03/09
05/13/09
04/22/09

Government Surveillance Of Facebook And Twitter

FBI Surveillance Rulés Released

Do You Have An FBI File?

Bush Administration Policy Of Spying On Innocent Americans Continues
Government Surveillance Of Phone Calls And E-Mails

Your Phone Company And The NSA

The Story Of Captain James Yee

.Law Enforcement Abuse Of Criminal Record Information

Bush Administration Use Of National Security Letters

Schools And Juvenile Rights

01/18/10
10/23/09

10/14/09

09/25/09
08/21/09

Juvenile Life Without Parole Sentences For Non-Homicides

Zero Tolerance: Sentencing A Well Behaved 6 Year Old To 45 Days In Reform
School “ )
Massachusetts, The State With The Most Punitive Sentences For Juveniles Who
Kill o
Strip Searching A 13 Year Old Girl

250,000 Kids Each Year Subjected To Corporal Punishment.

=20



L0Z

SIWIPUIOS ‘SURIPU] 0} STdWIpUIwe 21 Jo uonrajoxd oy
PRPUIX? 10V SIYSRY 1181 UeIpuy oy ‘8961 U Kreuiq IoATg
1ddissISSIpy 213 JO IS9M SURIPUT JO [RAOWIRI 9[qI0I0F 213 Jurzix
-OIne ‘Y [eaoway uripuy 91y passed ssoxduon) ‘opduwexs
107 “0g8T U] ‘SUOTBAISSII U0 AT 01 parmbar a1om 4ot pue
‘%eme uoyes sem pue JyJ, ‘suordiyar pue sofenSuep aoy
uopurqe 01 padio} alem Aot pue ‘suonostoxd ou suerpujy
paIogo sIYSRY JO [Iif 9P SopEoop Aurux 107 219y s1ydLr ou
PeY puE SUsIfe, PII2PISUOD SIaM ASY] USY) [IU[) ‘SURIPU]
updLwy 01 pajueid drysuezpd sem gl Jnun 1oN

4 ( JusuIRaq
renbaun paziedar jeyy sowiod posoidde jamoy swordng
o) pue sso18u0D) ‘premronye sread AUBWE IO ‘USWIOM IO
‘SUBOLISWIY-URILYY ‘suerpu] uedupury o1 Ajdde o3 popuaur
19490 pUE UW IIYM YOI Aq papiom sem. 1 ‘sordurexs Sur
-1e[d J50W Y} 2)e] OF, 19971ad 10U s1 11 ‘os[y "ySnous ey 08
3,us20p SIYSrY JO [1I 913 12 UIY OYM SISTIO 9I 213,

"AT2UONNOART SE 11 295 [[OS 2W0Ss Jey) asudins ou sy

w9yl J' JUIWILIZA08 noqe sespl poidaooe oy 01 s8u9f
-[eyD [e21pEl B SpM IT ‘U2IILIM Sem SIYSTY JO [[Ig 9 USYM

"J1 SUIWLIDpUN

uoos se 1snl pmom pue siySny jo [ig 23 01 o[msoy A[PAnoe

2q ued feyyy, -o1doad oy yo s3yBux oyt weys yuriiodu arour

SE JUWUISA0F JO SISOISIUI 9} 99§ OUM JWOS SIe HﬁmM

k4

G2

R RN

T bhl| ooe LOTENYO I NOAY NV

RN
mwkvﬁ RN
Lotz .Q?.@W: xocmmm«i
Joesg mgho_ [0zl .

fueiqry jeuoiBay 38U
(

nmdamm mm.mcmu

O1IAIQ VNNV A€ ¢FLVIISQTII

TINYT NITTHIVY

by \ﬁg&ga
)y pu %\Q&a@ @&%@ n
SLHDIA HO TIId

S gami

OL 4d11o “m




208 A KIDS’ GUIDE TO AMERICA’S BILL OF RIGHTS

tribal authority takes precedence over state or federal laws,
however, and even today laws affecting ‘Ipdians can be
ambiguous.

The institution of slavery, alive and well when the Bill of
Rights was written, was a dramatic contradiction to the ideas
in it. Over time the fact that African-Americans were totally
excluded from citizenship became harder and harder to
ignore. Thomas Jefferson wrote that “the abolition of domes-
tic slavery is the great object of desire,” but even he had
glaves, In the struggle between the financial advantages of
enslaved labor and the moral view that slavery is wrong, eco-
nomics won. American Jeaders believed it was impossible to
both abolish slavery and form a strong Union.

This failure to resolve the contradiction between slavery
and liberty eventually resulted in the Givil War, Even after
the war, when blacks were finally granted citizenship, unfair
laws and terrorism by white supremacist groups worked
against blacks’ having any real protection under the Bill of
Rights, Until the civil rights moveinent of the 1950s and
1960s, racial segregation was perfectly legal and pervaded
all aspects of society. |

What does the Negro want? His ‘answer is.very simple, He wants only
what all other Americans want. He wants the opportunity to make real
what the Declaration of Independence and the Constitution and the Bill
of Rights say. -
—American educator Mary McLeod Bethune (1944)

m—— e —— 7 me—————r]

«

Women were second-class citizens for 130 years after the
Bill of Rights, thought of as the property of their husbands.

Tn

WHEN THE BILL or

Discrimination on the basis
and the Supreme Court thus
bizarre decisions. In 1873 it
to be wives and mothers becz
cacy,” and therefore were un
law. Six years later it upheld
to women. Suffrage for won
after the first American W
geneca Falls, New York, in 1¢
Constitution formally acknol

- P
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£ Jegislatures.

THE FORMAL AMENDMENT PROCESS

According to ArticleV, smendments may be proposed in two ways, and they
may be approved by the states in two ways, creating four possible paths that a
proposed amendment may take. Congress selects the methods of adficaton
and sets time limits (now seven years) for ratification. The chart below illus-
trates these paths.

TWO WAYS'TO PROPOSE
AMENDMENTS

Proposed by % vate of each
house of Congress

Proposed by a national consti-
wutional convention requested
by at least %‘ of state

process has not been fully tested 50

97 amendments have tollowed the same path: proposal by
two-thirds voteé of each house of Congress and ratification
. by at least diree-fourths of the state

- 215t Amendment was adopted by 2

There has not been 2 constitutional convention held
since 1787, perhaps because. of the fear that delegates
- might possibly vote 1o throw out the whole

.Constitution..

a
"

Wood, Efnel and Btephen
| Ament: Ao le
F ar a it

Covernt

A e

The flexibility the Founders blr:ilt in to the amendment

IO WAYS TO RATIFY
AMENDMENTS

Ratified by at least & of &
state legislatures i

Ratified by specially called
convéntions in at

laast %;of. the
states

far because 26 of the

legislatazes. Only the
different method.

. Sanssne. Anerica

(urseboolk. Wilmin
“coup, L000. 40-

m .
oN:
J ~25—
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Can We Justify the Implied Powers of Congress?

According to the necessary and proper clause, Congress generally may
assume additional powers not specifically fisted in the Constitution,

sometimes called implied powers, if there is a link to @ power that is listed
in the Constitution. For example, Congress may allocate money to test a

‘missite-defense system (something not specifically listed in the

Conshfuhon} because Article |, Section 8, Clause 12 gives Congress the
power fo "raise and support Armies”.

While the above example may seem like an obvious extension of
Congress's power; otheér powers that Congress has assumed over the
years are not so obvious extensions of powers specifically listed in the
Constitution. The exercise below gives you a list of implied powers of
Congress. Beside each one, try ta locate a clause in Article |, Section 8 of
the Constitution that could justify Congress assuming that implied power. If

. you do not think there is justification in the Constitution for that power,
write "no justification” in the spdce provided. Be prepared to'back up your

Cmswers

"IMPUED POWER: Congress gives hcenses to broadcasters to plcy music on
"fhe radio.

-ANSWER: Clause 3 may justify ﬂ‘NS acltivity. It gives Congress the power to

regulate interstafe comrerce. Broadcdsting is a business. Thus, it is

-commerce. Airwaves cross over sfate Imes so it involves interstate

comimer ce

Congress sets a federal minimum wage.

. Congress establishes the United States Air Force
-Congress establishes national parks
~ Congress creates féderal laws against pollution

Congress makes laws regarding discrimination in employmenf

* Congress decides that felevisions should have V-chips that enable parents

to block certain shows

- Congress passes the Gun-free School Zones Act prohlbmng anyone from
_possessing a firearmin a school zone'

'_26_
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Al ¥f n:us'ts ,as e C‘Qngmss m«" "mm r)me £6.¢
'Ihe Consuu;non created the;S ipréma Court to, be Jike'a watchdag o protect people’s £ tha |
grass. ik _-E“Emdéﬁq o tizstates Som takig two mugh power, The-Court =S, SEh he state
JésangHigs but tﬁ:mmrely happens. Mosdl, the Suprertie, Court revieiws casesappea :
lower féfferzli courfs; The diagrany shigWisliow eases reacly zhe Supreme Colirg: ; S
“Fhe Supreme'Cou;:t ju:tfc’ey hoose the.cases é)f Wantto hiear They ustally: sefect cases of E4nstit )
Importance:Vyhenizdhe Justices: decxde:: c:zse,the}( often write an opinion explainifig it i "a"lf“g‘\ege‘ Yool o) ewed by
b Consm&nmmey'm:q eyen( decide i Congress or’a state: passed a unconssitutional Taw: tﬁa:«must;be, changed..

’ Wnte the Iettér,of the correct answer on. the fine be[bra &gch sentence. ’

- Accord‘ ing to the diagrans, which court: has: the: fifial word in federal cases? (a) WS, Supreme
Court;{b) a Ceurt of Appealss: (c) sTate Cort. . '

w2 Othier-thana Court of Appeals, whick court can send cases diréctly- to the U.S. Supreme Courth
(ay US. Clairns C@urt; (b} U

-

3 i:you were not satisf) edwi

L N

=Coirtof. lﬁc&mauonaf“&‘mde, (c) state edurts, .

the decision of a U: S District Court; your iexe step would be ta
appea! to'(a) the WS Supret‘rfe Ceur‘(: (6):a US. Court.of Appeals; (c).a stite cotrr -
§ S The U, §upreme Court: wsually revxews (@) all cases appealedfrop ower gotirts; (b) cases o

ing residents of differefic states; (c) cases of constitutional impartance. »

F

5. Casesfromi-the US. execuitive and administrative agendies go directly to:(a} = US. Court of |
Appeals;(b) the US.Supreme Court; (<) a'U.S. District Coure.

=27 =
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L. fmpose taxes:

S

2. Declare war

3. Degide erergn policy:

e

3. Vetoa jay‘v passed by Cbngr;eSS:

5. Cominand ghe U.S. armed forces:
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@ongress, the law-making brandhyl

ment Tets thed first branchy desgnbed‘ in the Consutuuon,

dhies governmernt o meet.

Aride) of the US. Constitution Sites: A \egishtive. Power& he:s‘em granted shall be
wested (gven <o oF ‘placed) T a Congress of the United: Smﬁewaxd\ hall consistofa -

in 1789. A

Sepatéand House of Represwmuvw.

The SenateMas: jhrended €0 TERTESENS the sgates’ pnmarﬂy and the House of
' Repmeﬁtanves,to pépresent therpeope; ;._," i

THE- SENATE

Borjéﬁ OF
fﬁhe House. ‘Has® 4350 i
(@Smjmteé mong H
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,ﬁ,,.'&seh state
Cc;ngressﬁ B
4. tnoediich house

"S Wh)ch menibet:
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Sg ’ators are dlectad for s year: tenﬂsﬁ?herqmre 100smembers’ f the Senate
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The United States Constitution |
A System of Checks and Balances

Executive Branch

g L}
A oo

Legislative CHECKS Executive

Executive CHECKS Legi.s.lé.tive

1. Congress can refuse to pass laws

2. Congress can overrde the veto

3. Congress can refuse to approve
appointments

4, Congress can impeach

1. The President can veto laws passed by
Congress ' '

5 The President can call special sessions of
Conggess and recommend legislation

. Coripress can impea

; \ r | . LegtslauveCHECKS Judiciary
i :
2.
3
4

Judiciaty CHECKS Leﬁsbﬁve

14. The courts can declare laws

Congress can change the aumber of judges «UNCONSTITUTIONAL”
. Congress can replace unconstitutional laws
. Congress approves judiciat choices "
i) o Judicial Branch .

12
g
l! 3

i

v
]

et

Rl
Y ol
},y't.. sl
i f":‘l

giitpesy

- Judiciaty C CKS Execu,t'[vej

| 1. The President nominates judges .
12 The President grants pardon$’

1. The coutts, can declare Presidential actions

“UNCONSTITUTIONAL”



" Case #3

. During war C'ongress passes a bill stating that anyone who speaks out against '

BN Ca_'se#d;"._"

Case#5 . : : - .
The President negotiates a treaty with Mexico. In it he gives Mexico the right

Chec.ks and Balances

The U.S. Constitution provides that the three branches operate under a system of “checks
and balances” so that no one branch can become t00 powerful. In the cases presented
below do the following:

1) What is wrons with edch?

2) What can be done about it according to the Constitution?

Case #1 =

The President of the U.S. appoints an old childhood friend to his Cabinet as
Sec. of State. However, the old friend only has 2 10 grade education and
knows very little about foreign affairs.

Case #2

By a slight majority both houses of Congress pass a bill raising their salary
300%. The President feels that the American people are paying too much in
taxes and this pay raise would increase that burden. He believes the bill is
unreasonable. '

*

. the U.S. Goyemmept'd’u‘ring‘ this time of crisis will be considered an exemy of
* 'the nation and:thrown into jail. The President signs the bill and it becomes
' laW. ' - ’ ‘

‘Evidénce shows ihat the'frééident'has~ﬁ‘ansfe,rred funds from the U.S.
~ Tredsury to his own personal bank account. He lies to the American people
- 'about this action, until finally, tape recordings are presented on which he.

discusses a cover up of this crime with his aides.

to drill for oil on American territory. The majority of the American people
are furious. They pelieve-they need.the oil more than Mexzico: . '

,Case#6' . .
The majority of the. American people feel that the rich oil companies should
be taxed more. Congresslunanimqusly passes a bill to raise oil companies’

taxes. The President remembers that oil companies contribated buge sums of
money to his election campaign. He vetoes the bill. '

-
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Federalism is:

Powers:

The Federal System

Maintain an army &
navy

Issue drivers license

Impose taxes

Create marriage laws

Declaxre war

Make agreements with | Protect rights Make laws for the
other countries environment
Punish law breakers Coin money Establish schools Create standards for
o ' -schools
Conduct elections Establish local Regulate state Establish courts
govermuments commerce

Build roads

Regulate trade between

states and w/foreign
natons

Set standards for
weights, measures,
copyrights and patents

Borrow money to pay
expenses

1. - Enumerated .
| Powers/Delegated Powers |

Reserved: PUWe"fs':

. C@ncurrent
Powers

& e
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Article

0

Grolier Oﬁiline’sﬁ*%%
Electoral College

Discover how the alectoral college works, read about its history, and learn about some of the electoral system's.
problems in this article from Grolier's The New Book of Knowledge.

The citizens of the United States do not elect thelr president directly. When Americans cast their vote for a
presidential candidate, they are really voting for an elector — a delegate pledged to vote for that same
candidate, There are 538 such electors chosen in every presidentia\ election. As a group they are known as the
electoral college. ?

How the Electoral College Works

Each state has as many electors as it has members in the U.S. Senate and House of Representatives

,compin_ed. The electoral college thus includes 535 electors from the states, one for each of the 435 members
:. gf the House plus one for each of the 100 senators. Another three electors represent the District of Columbia,

for a total of 538.

according to the U.S. Constitution. state legislators decide how electors will be chosen in their states. First,
each political party in @ state nominates @ slate (list) of electors. These electors are usually pledged to support
the party's nominee for president and vice president. In some states, electors are fegally ‘required to vote for

their candidate.

Presidential elections take place on the first Tuesday after the first Monday in November every four years. On
that day voters throughout the nafion go to the polls to choose the electors in their states, In many states the
naimes of the electors do not even appear on the ballot. The voters see only the names of the candidates for
president and vice president. Nevertheless, yoters who favor the Republican (or"Democratic)' candidate for '
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president actually vote for the Republican (of Democratic) electors in their state. This voting of the people is
called the popular vote.

In 48 of the 50 states, the candidate who receives the most popular votes wins all that state's electoral votes.
in Maine and Nebraska, the state's electoral votes can be divided among the candidates. To be elected
president, a candidate needs a majority of all the electoral votes in the country. That is one-half of the total
number of votes plus one, or 270.

P

In most presidential elections, the winner is known by the morning following election day. However, election
results do not become official until weeks afterward. The winning electors meet in their state capitals on the
Monday after the second Wednesday in December. There they vote for president and vice president. They
send the sealed results to Washington. On January 6, the results are read in the presence of the entire
Congress. The winner becomes official. Then, on January 20, the president-elect takes the oath of office as
president of the United States.

Problems of the Electoral System

Many people dislike the electoral college system. They think it is wrong for the winning party in a state to get
all the electoral votes and the losing party none. The victor may win several large states by just a few popular
votes. But even this small margin wins all the state's electoral votes. The opponent, on the other hand, may
win large popular majorities in several smaller states with few electoral votes. Thus a person may lose the
nationwide popular vote and still be elected president. This happened in the 2000 presidential race. Al Gore
received half a million more popular votes than George W, Bush. But Gore lost the electoral college by a vote
of 266 to 271,

Another criticism of the electoral college is that it negatively affects the campaign process. The votes that really
matter are the electoral college votes. They are counted by state. Thus candidates often pay a great deal of
attention to some states and no attention to other states. Suppose, for example, a certain state is considered
"safe," or sure to vote for one candidate. Neither candidate will do much campaigning there. Consequently,
fewer voters may go to the polls in those states. Despite complaints, it would take an amendment to the U.S.
Constitution to change the electoral college system. That is considered very unlikely to happen.

Histo(y

. The founders who drew up the Constitution in 1787 were not willing to allow ordinary citizens to vote for their
- president directly. Among other things, the founders were afraid that the people would not be well informed
" enough to choose wisely. They feared people would simply back candidates they knew from their own state.
Rather, the founders believed that a selected group of electors should pick the president. '

The founders thought that electors should be allowed to vote as they pleased. But during John Adams' term as
president (1797-1801), political parties became much stronger than they had been hefore."The parties
nominated candidates for president and vice president and then picked electors to vote for them. Electors were
expected to vote for their party's choice. Thus in most cases the voting procedure merely became a formality.
The person who received the most votes from the electors would become president. The one with the next
highest number of votes would be yjce president. That system lasted until 1800. in that year Aaron Burr and
Thomas Jefferson got exactly the same number of electoral votes. The system had to be changed. The Twelfth
Amendment to the Constitution (ratified in 1804) clarified the electoral college procedure. It provided that each

page 2 of
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elector would vote for one person for president and another for vice president.

Although today the electoral system is important, individual electors are not. But they can become significant if
they go back on their pledges. For example, they may fail to vote for candidates they promised to vote for in
order to press political points. They may vote for another candidate or someone who is not even running.
Scholars call this the “faithless elector” problem. Such an incident happened in 2000. In that year an elector
from Washington, D.C., who was pledged to Al Gore, abstained from voting to protest the District's lack of
representation in Congress.

David E, Weingast
Author, We Elect a President

Reviewed by Kay J. Maxwell, President
League of Women Voters of the United States
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Name //

Socratic Seminax Date:

Directions:

Using the Constitution and the information from the attached three articles be prepared

to participate in 2 Socratic Seminar that addresses the below focus and discussion
questions.

Focus Question: : '
Did the drafters of the Constitution correctly allocate power and rights among the
national government, state governments and the people?

Discussion Questions:

. ‘What specific parts of the Constitution are {luminated in the news article?

- Explain how this story illustrates the principle of federalism. Be specific in your
response,
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Socratic Seminar Rubric:
Feedback:

X = missing

y- = needs improvement

y = proficient

yV + = exemplary

N/A = did not see/ hard to judge

During a discussion, you should be:

Listening to.your classmates

o giving positive reinforcement (nodding, helping out)

o taking notes -

o making eye contact

o shares “air ime”

Adding new jnformation

Using specific, relevant and accurate evidence

o Cite your source (with the pg. number or author if possible)

o Using specific evidence including quotations or pafaphrasing of the source

Tyansitioning effectively from previous comments

o Use qualifiers (adding onto Ms, Katz’s point, I disagree with Ms. Katz and instead believe...) that

are specific to the previous comments
o Offer evidence that directly supports or counters previous evidence (the evidence
about is also supported on pg. when the author says)
Talke risks |
o Adding a risky idea that is controversial can inspire a great discussion
o Donotbe afraid to disagree with a comment or offer a counter opinion if the group
o Add your own opinion or information that you know on your own

Answer the question/prompt: This is the analysis

(o]

Help guide your group toward coming to a resolution that answers the question,

o Resolve disagreements rather than just the idea to “agree to disagree”

[e]

Analyze evidence presented to answer the question/prompt |

Na
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New York Times

June 28, 2012

Supreme Coutt Upholds Health Catre Law, 5-4, in Victoty for Obama

By ADAM LIPTAK

WASHINGTON — The Supteme Coutt on Thutsday upheld President Obama’s health care
ovethaul law, saying its requitement that most Americans obtain insutance ot pay a penalty was
authorized by Congtess’s powet to levy taxes. The vote was 5 to 4, with Chief Justice John G,
Robetts Jt. joining the coutt’s four mote libetal memmbets. ...

“The Affordable Cate Act’s requitement that cettain individuals pay a financial penalty for
not obtaining health insusance may reasonably be characterized as a tax,” Chief Justice Robetts wtote
in the majority opinion. “Because the Constitution permits such a tax, it is not out tole to fothid it,
ot to pass upon its wisdom ot faitness.”

At the same time, the coutt tejected the argument that the administration had pressed most
vigotously in suppott of the law, that its individual mandate was justified by Congtess’s power to
regulate interstate commerce. The vote was again 5 to 4, but in this instance Chief Justice Roberts
and the court’s fout more consetvative membets were in agreement.

The coutt also substantially limited the law’s expansion of Medicaid, the joint federal-state
progtam that provides health cate to poor and disabled people. Seven justices agreed that Congtess
had exceeded its constitutional authority by coetcing states into participating in the expansion by
threatening them with the loss of existing fedetal payments, '

Justice Anthony M. Kennedy, who had been thought to be the administration’s best hope to
provide 2 fifth vote to uphold the law, joined three more conservative members in an unusual jointly
written dissent that said the cousf should have struck down the entite law, The majority’s approach,
he said from the bench, “amounts to a vast judicial overreaching”

The coutt’s ruling was the most significant federalism decision since the New Deal and the
most closely watched case since Bush v. Gore in 2000. It was a crucial milestone for the law, the
Patient Protection and Affordable Cate Act of 2010, allowing almost all — and pethaps, in the end,

e all — of its fas-reaching changes to roll forward. ..
After months of uncettainty about the law s fate, the coutt’s ruling provides some clarity —
"+ and pethaps an alert — to states, insuters, employets and consumers about what they ate required to
do by 2014, when much of the law comes into force....
- Consetvatives took comfort from two patts of the decision: the new limits it placed on
federal regulation of commetce and on the conditions the federal government may impose on money
it gives the states.

Five justices accepted the argument that had been at the heatt of the challenges btought by 26
states and othet plaintiffs: that the federal government is not pesmitted to force individuals not
engaged in commercial activities to buy setvices they do not want. That was a stunning victory fora
theoty pressed by a small band of consetvative and libettatian lawyets. Most members of the legal
academy view the theoty as rrnsgmded if not frivolous,
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“T'o an economist, pethaps, thee is no difference between activity and inactivity; both have
imeasutable economic effects on commetce,” Chief Justice Robests wtote. «“But the distinction
between doing something and doing nothing would not have been lost on the framets, who wete
practical statestnen, not metaphysical philosophets.”

Justice Ruth Bader Ginsbutg, in an opinion joined by Justices Stephen G. Breyet, Sonia
Sotomayot and Elena Kagan, dissented on this point, calling the view “stunningly retrogtessive.” She
wondered why Chief Justice Robexts nad seen fit to address it at a1l in light of his vote to uphold the
mandate undet the tax powet.

Alkhil Reed Amat, 2 Yale law professot and a champion of the health cate law, said that it was
“important to Jook at the datk cloud behind the silver lining,”

«Redetal powet has more sestrictions on it,” he said, referring to the new litnits on regulating
commetce. “Going forwatd, there may even be laws on the books that have to be re-examined.”

The testrictions placed on the Medicaid expansion may also have significant spple effects. A
splintered group of justices cffectively revised the law to allow states to choose between patticipating
in the expansion while receiving additional payments of forgoing the expansion and tetaining the
existing payments. The law had called for an all-o-nothing choice.

The expansion had been designed to provide coverage to 17 million Americans. While some
states have indicated that they will patticipate in the expansion, others may be tesistant, leaving mote
people outside the safety net than the Obama administration had intended.

Although the decision did not tutn o it, the back-and-forth between Justice Ginsbutg’s
opinion fot the fout libegals and the joint opinion by the fout consetvatives — Justice Kennedy and
Justices Antonin Scalia, Clarence Thomas and Samuel A, Alito Jt. — revisited the by—now—fanﬂ]iat
arguments. Broccoli made 2 dozen appeatances.

“Although an individual might buy a cat ora crown of broccoli one day, there is no cettainty
she will evet do s0,” Justice Ginsbutg wrote. «And if she eventually wants 2 cat ot has a craving fot
broccoli, she will be obliged to pay at the countet befote receiving the vehicle ot noutishment. She

- will get no free dide ot food, at the expense of anothet consumer forced to pay an inflated price.”
| The consetvative dissentexs responded that “one day the failute of some of the public to
purchase American cats may endanger the existence of domestic automobile imanufactutess; ot the

failure of some to eat proccoli may be found to deptive them of a newly discovered cancet-fighting

.. chemical which only that food contains, producing health cate costs that aze 2 burden on the rest of

»?

s,
Justice Ginsbutg, speaking to 2 crowded couttroom that sat gapt fot the bettet patt of an
hout, drew a different concluston. N
«In the end,” she said, “the Affordable Care Act survives largely unscathed.”
Repotting was contributed by John H. Cushman Jt., Robett Pear, John Schwattz, Bthan Bronnet and

Sabrina Tavernise.
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Justice Department Won't Challenge Marijjuana Laws in Colorado, Washingtonc

Depattment Resetves Right to Challenge Laws Later if States Don't Implement Strict Regulations,
Official Says '

By
BRENT KENDALL and JOEL MILLMAN
Updated Aug. 29, 2013 7:26 p.m. ET

The Obatna administration said Thutsday it wouldn't challenge state laws i Colorado and
Washington. that allow recteational matjuana use, in the latest victory for the movement to
dectiminalize the drug. '

The decision cleats the way for the states to move ahead in implementing theit laws and limits the
yulnetability of matijuana dealets thete to federal prosecution, so long as they comply with state
regulations.

The Justice Department has decided not to challenge state laws in Colorado and Washington that
allow recreational magijuana use, ending months of speculation.

"] must admit, I was expecting a yellow light from the White House. But this light looks a lot mote
greenish than I had hoped," said Bthan Nadelmann, executive directot of the Drug Policy Alliance,
which advocates loosening matijuana laws.

Critics said the move would lead to increased matijuana abuse and hatm to pot usets. "1 see it as a

tsunami in the works," said Calvina Fay, executive ditectot of the Drog Free Ametica Foundation.

At Seattle's Heropfest this month, Sgt. Sean Whitcomb, a police spokesman, handed out snacks
featuring stickets spelling out rules on pot use.

“In Novembet, voters in Colorado and Washington made theit states the first in the nation to permit

the use of tecreational matijuana. Those two states, plus 18 others and the District of Columbia,

" permit it for medicinal purposes.

.. Washington expects to issue licenses to pot tetailets as 00D 28 December. Colotado sales ate
scheduled to start in Januaty. :

The U.S. has been working through contradictions in pot laws since the 1990s, when medicinal
matijuana was approved in several states. The fedetal Controlled Substances Act makes selling pot
{legal, but the Clinton, Bush and Obama administrations avoided secking the nullification of state
laws in coutt. Thugsday's move by the Obama administration extends that policy to state
recreational-use laws.

Both supporters and opponents of relaxing matijuana laws noted that the Justice Depattment move
opens the doot tO imote states following Colorado and Washington's lead.
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Tn a conference call, Attorney Genetal Eric Holdet told governots of both states that the justice
Depattment reserved the tight to challenge the states' laws latet {£U.S. officials find that the states
didn't put apptoptiate regulatoty conttols in place, a department official said.

Colotado Gov. John Hickenloopet, a Democtat, said the Justice Department‘s decision "shows the
federal government is respecting the will of Colotado votets." He said state officials would block pot
access to those undet 21 yeats old and wotk to prevent matijuana businesses from setving as fronts
for criminal enterptises.

Washington Gov. Jay Inslee and state Aftorney Genetal Bob Fetrguson, both Democtats, said they
shared the federal government‘s enfotcement priotities. They caid Mt. Holder expressed a willingness
to work with the states on a financial structure that wouldn't run afoul of federal law. Entrepteneuts
expressing interest in marijuana businesses have voiced concetn that federal regulatots would detet
banks from lending to them ot prosecute secutities firms issuing shares in pot companies.

Sen. Chuck Gtassley R, Towa), co-chairtman of the Senate Caucus on Intetnational Natcotics
Control, said the move "sends the wrong message to both law enforcement and violatoss of federal
law. Apprehending and prosecuting illegal drug waffickets should always be a ptiotity for the

Department of ]ustice."

In a memo to federal prosecutors Thutsday, the Justice Department stressed a point Mt. Holdet has
made in previous years———that authorities should focus enforcement on majot criminal activity, such
as the use of marijuana sales as a covet fot drug trafficking. The department has previously said it

generally doesn't focus on people who possess small amounts of pot fot petsonal use.

The memo noted & large-scale matijuana business shouldn't be viewed as a target for prosecution just

v

because of its size, provided it is "demonstrably in compliance” with state laws.

Attention in Washington and Colorado now tuns to specific regulations fot producing and selling
recreational pot. Washington state's Liquot Conttol Boatd has spent this yeat wortking on rules, and
next month the state will begin accepting Jicense applications from growers and tetailets.

The state hasn't yet detetmined how many retail locations it will permit. The Liquot Conttol Board
“has advised potential applicants that individual cities and towns setain the right to zone out

*, marijuana entrepteneuts at theit own disctetion.

In Colorado, the state Department of Revenue is scheduled to finalize rules by Octobet that would
. govetn pot sales. Additionally, a statewide vote is set for Novembet about whether to impose 2
higher tax on pot sales. '

— Nathan Koppe! aonm'butéd fo this article.

a
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Federal Judge, Bucking Trend, Affirms Ban on Same Sex Marriages in Louisiana
By CAMPBELL ROBERTSON SEPT. 3, 2014

NEW ORLEANS — A federal judge here upheld the state’s ban on same sex marriage on
Wednesday, going against what had been a unanimous trend of federal court decisions

striking down such bans since the Supreme Court ruled on the matter last year.

In his ruling, Judge Martin L. C. Feldman of Federal District Court said that the regulation of
marriage was left up to the states and the democratic process; that no fundamental right
was being violated by the ban; and that Louisiana had a “legitimate interest ... whether
obsolete in the opinion of some, or not, in the opinion of others ... in linking children to an
intact family formed by their two biological parents.”

That this ruling ran counter to a wave of other federal decisions across the country in
recent months was immediately noted by opponents of the ban.

“We always anticipated that it would be a difficult challenge,” said J. Dalton Courson, a
lawyer for the plaintiffs, adding that the ruling would be appealed to the United States Court
of Appeals for the Fifth Circuit, “We certainly are disappointed, considering the string of
rulings in favor of same sex marriage.”

Since the Supreme Court struck down part of the federal Defense of Marriage Act last year
in the case of United States v. Windsor, there have been 21 consecutive federal court
decisions finding that same sex marriage bans were unconstitutional, according to the
Human Rights Campaign, a gay rights group.

This tally includes cases that have made it to the appellate level: The 10th Circuit, in
Denver, affirmed such rulings in Utah and Oklahoma, and the Fourth Circuit, in Richmond,

Va., upheld the overturning of Virginia’'s ban as well, Other cases are still awaiting

decisions in federal courts; a ruling striking down Texas' same sex

“.marriage ban has already been appealed to the Fifth Circuit here.

- With so much activity in the federal courts, legal experts believe that the Supreme Court is

\"Iikely to rule more definitively on same sex marriage during the next term, potentially

rendering Wednesday's decision moot within the next year.
Nonetheless, supporters of the ban celebrated the decision.

“It's refreshing to see this recognition of the right of states to manage their own affairs,” the
Louisiana attorney general, Byddy Caldwell, said in a statement.
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The case, Robicheaux v. Caldwell, was brought by the Forum for Equality, a Louisiana
based gay rights group, and seven same sex couples either seeking to be married here or
seeking to have valid marriages from other states legally recognized in Louisiana,

Judge Feldman, who was nominated to the federal bench in 1983 by President Ronald
Reagan, acknowledged that he was bucking the trend of court rulings. But he said there
were too many unresolved questions about such a “fundamental social change” for the
courts to supplant the popular will,

"Must the states permit or recognize a marriage between an aunt and niece?" he wrote.
“Aunt and nephew? Brother/brother? Father and child?” “This court is powerless to be
indifferent to the unknown and possibly imprudent consequences of such a decision,”
Judge Feldman wrote. “A decision for which there remains the arena of democratic
debate.”

Michael C. Dorf, a professor at Cornell University Law School, described Judge Feldman's
decision as an “outlier, but a well crafted outlier.”

While the Windsor decision found that the federal same sex marriage ban was -
discriminatory, it left a tension between the constitutional rights of same sex couples and
the authority of states to regulate marriage. So while Judge Feldman diverged from the
vast majority of other federal judges on how he read Windsor, Professor Dorf said, “he had
the tools available to him because of some confusion in the decision.”

Samesex marriage is currently allowed in 19 states and the District of Columbia, as a resuit
of court decisions, legislative action or referendums. In some other states, courts have
struck down bans, but those decisions have been stayed pending appeal.
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